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DEBORAH A. BATTS, United States District Judge.

Petitioner-Respondent brought this action to confirm an
arbitration award granted by the National Association of
Securities Dealers, Inc. (the "NASD') pursuant to the Federal
Arbitration Act, 9 U S.C. 88 9 and 13. The arbitrators awarded
conpensatory and punitive danages as well as injunctive relief to
Petitioner-Respondent Raynond J. Acciardo. Respondents-Cross-
Petitioners MIIlennium Todd Rone, Richard A Sitomer, and Panel a
L. Rockley seek to vacate this award on the grounds that the
arbitrators acted in manifest disregard of the | aw

For the reasons set forth below, the Court CGRANTS the
Petition for Confirmation of Arbitration Award. Respondent-

Cross-Petitioners' Cross-Petition to Vacate is DEN ED

| . BACKGROUND

M Il ennium Securities Corporation ("MIlenniunm) is a
regi stered broker-dealer with its principal place of business in
New York, New York. On April 26, 1996 Respondent Cross-
Petitioners Todd Ronme ("Rone") and Richard A Sitoner
("Sitomer"), MIlennium s senior managenent, hired Raynond J.
Acciardo ("Acciardo") to serve as Director of Conpliance at a
yearly salary of $50,000. (Am Cross-Petition to Vacate, Ex. J

at 1). Before the Arbitration Panel, Acciardo alleged that Rone



and Sitoner induced Acciardo to |leave his prior position by
falsely representing that M|l ennium had no regul atory probl ens
or custoner conplaints. (Petition to Confirm Ex. A at 2).

Acci ardo further alleged that when he refused to "l ook the other
way" or participate in regulatory frauds proposed by his

enpl oyers, Panela L. Rockley ("Rockley") was hired to repl ace
him (Petition to Confirm Ex. A at 2).

Acci ardo cl ai ned that Rockley, Rone, and Sitoner conspired
together to force himout of the firmand punish himby marking
his Uniform Term nation Statenent ("Form U-5") with fal se and
derogatory information, thereby preventing himfromfinding
future enploynent.! (Petition to Confirm Ex. A at 2). The
all egedly defamatory di scl osures were that Acciardo was
termnated for "failure to performduties pursuant to NASD
3010, "2 he was under "internal investigation" because he "renoved
his personnel files from[the] office," and he was the subject of
an arbitration by a dissatisfied custoner. (ld. Ex. Aat 2

(quoting Acciardo's Form U-5); Zamansky Aff., Ex. A at 1-3).

! Stock brokerage firms nust file a Form U-5 when an
enpl oyee is termnated. The forns are a self-regulatory practice
designed to protect future enployers and custoners by notifying
enpl oyers of past regulatory violations by enpl oynent candi dates.
(Pet.s'" Mem Law at 4).

2 NASD Rul e 3010 concerns responsibilities for enployee
supervision. Resp.'s Mem Law at 12; Am Cross-Petition to
Vacate, Ex. W



Acciardo testified that as a result of the allegedly false and
defamatory statenents, he has not been able to find work in the
securities industry. (Petition to Confirm Ex. A at 2).
Further, Acciardo clainmed that his reputation and career as an
attorney and securities conpliance officer have been "severely,
if not permanently, damaged." (1d.).

The Panel heard testinony fromfive former MI I ennium
enpl oyees. 3 Each testified that they had observed regul atory
violations at the firm#* (Pet.'s Mem Law at 12-14). Three
former enpl oyees testified that when they left the firmtheir U5
Forms were marked with fal se and derogatory statenents. (l1d.).
One former enployee testified that she was threatened by Rone and
Sitomer that if she nmade negative conments about the firm they

woul d i ssue a false and damagi ng Form U-5 agai nst her. (lLd. at

3 Infornmation on the testinony offered by forner enployees
is drawmn fromPet.'s Mem Law at 12-14. These all egations were
not included in the Petition for Confirmation nor were
transcripts offered to verify the alleged testinony. However,
the Court notes that Respondent-Cross-Petitioners did not dispute
Petitioner's rendition of the testinony offered before the
Arbitration Panel in its Reply Menorandum See Resp.'s Reply.
Mem at 1-4 (offering evidence of additional testinony tending to
discredit two fornmer enpl oyee wi tnesses but not denying that the
Panel heard the alleged testinony as described by Petitioner-
Respondent). The Court makes no finding as to the truth of any of
the alleged testinony but nerely notes that these were facts upon
which the Arbitration Panel may have based its deci sion.

4 denn Mnroe, a fornmer MI I ennium Conpliance Oficer,
testified that the firm had nore custoner and regul atory
conplaints "than he had ever seen.” (Pet.'s Mem Law at 12).
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12).

Respondent s- Cross-Petitioners ("Respondents”) denied all of
t he above allegations and testified before the Arbitration Panel
that they did not fraudulently induce Acciardo to join the firm
nor did they violate any rules, laws or regulations. (Petition
to Confirm Ex. A at 3). Respondents asserted that Acciardo
| acked know edge of the rules and regul ati ons necessary to
performhis job adequately and had taken docunents fromthe
office without consent. (ld.). Respondents maintained that
Acciardo's Form U-5 was factually accurate and was not filed with
malicious intent. (ld.).

Acciardo arbitrated clains for |ibel and defamati on,
tortious interference wth his enploynent contract, and w ongful
di scharge, anong others. (Petition to Confirm Ex. A at 2).
NASD arbitrators heard five days of testinmony. (ld.). On Apri
7, 1999, the Arbitration Panel rendered its decision and awarded
$40,535 to Acciardo in conpensatory damages plus pre- and post-
judgnent interest. Making a specific finding of malice, the
Panel awarded Acciardo an additional $100,000 in punitive
damages. The arbitrators also ordered MIIenniumto expunge the
U5 Formso that the "Reason for Term nation" reads only "Failure
to PerformDuties" and question 14 (indicating whether the

enpl oyee was under investigation for enployee fraud, w ongful



taki ng of property, or violation of investnent-related
regul ations) reads "no". (ld. at 4).

Acciardo then filed a petition in this Court to confirm and
enter judgnent on the arbitration award. On June 2, 1999
M Il ennium and the individual Respondents filed the instant
Cross-Petition to Vacate the award of the arbitrators pursuant to

9 US C 810, alleging the arbitrators, inter alia, manifestly

di sregarded the | aw.

By Order dated Novenmber 10, 1999, this Court remanded the
matter to the Arbitration Panel for clarification of its award.
Specifically, this Court sought further explanation of the
bl anket $40, 535 conpensat ory danage award on the grounds that
sone understandi ng of the purpose of the conpensatory award was
necessary to evaluate the propriety of the Panel's punitive

damage award. See Remand Order (citing Action House, Inc. v.

Koolik, 54 F.3d 1009 (2d Gr. 1995). See also Conntech Dev. Co.

V. University of Conn. Educ Prop., 102 F.3d 677 (2d Gr. 1996)

(approving remand of lunp sumarbitrati on awards for
clarification where the award appears to be the result of precise
mat hemat i cal cal cul ations).

The Arbitration Panel, by letter dated Decenber 23, 1999,
el aborated on its $40,535 conpensatory damages award as fol | ows:

1. Conpensatory damages for breach of contract,
consi sting of six nonths pay: $32,500;
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2. Conpensatory damages for breach of contract, two
weeks severance plus funds for nedical benefits,
| ost vacation and pension contributions; $3,035;
3. Conpensatory damages for the tort of defamation:
$5, 000
See Taube Ltr dated Decenber 23, 1999.
By letter brief dated January 3, 2000, Respondents filed
suppl enmental argunents in support of their Mdtion to Vacate based
on the newy clarified award. See Pickholz Ltr dated Jan. 3,

2000.°

°> Al t hough Petitioner objected to Respondents "unauthorized"
letter (See Zamansky Ltr dated Jan. 4, 2000), the Court wll
consi der Respondents' new argunents because they address issues
rai sed by the Panel's newy clarified award and were thus
i npossi ble to foresee when submtting their initial filing.
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1. DI SCUSSI ON

A Judi ci al Review of Arbitration Awards

Revi ew of an arbitration award is generally governed by the
Federal Arbitration Act (the "FAA"). The FAA provides that an
arbitration award may be vacated if: (1) the award was procured
by corruption, fraud or undue neans; (2) the arbitrators
exhi bited "evident partiality" or "corruption”; (3) the
arbitrators were guilty of m sconduct; or (4) the arbitrators
exceeded their power. See 9 U.S.C. § 10.

In addition, the Second Circuit has recogni zed that an
arbitration award may be vacated if it is rendered in "manifest

di sregard of the law" Halligan v. Piper Jaffray, Inc., 148 F.3d

197, 201-202 (2d Cir. 1998); WIlko v. Swan, 346 U S. 427, 436-37

(1953). However, the "manifest disregard" doctrine is "severely

limted." Gvernnent of India v. Carqgill, Inc., 867 F.2d 130,

133 (2d Cr. 1989) (quoted in Halligan, 148 F.3d at 202). It
requi res "sonething beyond and different froma nmere error in the
law or failure on the part of the arbitrators to understand or

apply the law." Siegal v. Titan Indus. Corp., 779 F.2d 891, 892

(2d Cir. 1985) (quoted in Wllem|n Houdsternaatschappij, BV v.

Standard M crosystens Corp., 103 F.3d 9, 12 (2d Gr. 1997)).

To nodi fy or vacate an award on the ground that arbitrators

acted in mani fest disregard of the law, a court nust find that:



"(1) the arbitrators knew of a governing |egal principle yet
refused to apply it or ignored it altogether, and (2) the | aw
ignored by the arbitrators was well defined, explicit, and
clearly applicable to the case.” Halligan, 148 F.3d 197, 202

(citing DiRussa v. Dean Wtter Reynolds Inc., 121 F.3d 818, 821

(2d Cr. 1997), cert. denied, 118 S.C. 695 (1998)). "The party

seeking to vacate or nodify an arbitration award bears the burden
of proof, and the showi ng required of that party in order to

avoid summary affirmance of the award is high." DeGaetano v.

Smith Barney, Inc., 983 F. Supp. 459, 461 (S.D.N. Y. 1997).

In addition, the Court is not enpowered to second-guess the
arbitrators' fact-finding or assessnent of credibility. See

| nternational Bhd. of Elec. Wirkers v. N agara Mhawk Power

Corp., 143 F.3d 704, 706, 725-26 (2d G r. 1998) (holding that

arbitrators' fact-finding cannot be reviewed de novo by district

court). A district court nust accept findings of fact if they
are not clearly erroneous. Conntech, 102 F.3d at 686 (citing

First Options of Chicago, Inc. v. Kaplan, 115 S. C. 1920, 1926

(1995)).



B. The Conpensatory Damages Award for Wongful D sharge

The Arbitration Panel awarded Acciardo $40,535 plus pre- and
post -j udgnent interest at seven (7) percent per annum The Panel
further clarified that Acciardo was to be conpensated $32,500 for
six months mssed salary, $3,035 for benefits and severance, and
an additional $5,000 for defamation. The Panel clearly states
that the conpensatory award is principally grounded on a finding
of breach of contract thus supporting an inference that the Panel
credited Acciardo's claimof wongful discharge.

Respondents argue that the award nust be overturned because
Acci ardo was an enpl oyee-at-will and thus term nable at any tine.

See Rooney v. Tyson, 91 N.Y.2d 685, 689 (1998) (holding "absent

an agreenent establishing a fixed duration, an enpl oynent
relationship is presuned to be a hiring at wll, term nable at
any tinme by either party."). Resolution of Acciardo's enpl oynent
status required interpretation of contractual provisions

contai ned in an anbi guous "Menorandum of Understanding;" |ater
"renewed for another year" via an "Enploynment Agreenent”
effective April 1, 1997. See Am Cross-Petition to Vacate, Ex. K
and Ex. T. Interpretation of contracts is "a task well within

the domain of the arbitrators."” Seigal v. Titan | ndus. Corp.

779 F.2d 891, 894 (2d G r. 1986).

The Panel awarded Acciardo "six nonths pay," Taube Ltr at



1, thus supporting Petitioner's allegation that he was term nated
in Cctober 1997, six nonths after the effective date of the

"Enpl oyment Agreenent." See Am Cross-Petition to Vacate, EX.

T,; Pet.'s Mem Law at 19. "So |long as sonme ground for the
arbitrators' award can be inferred fromthe facts of the case,

the award should be confirned." See Conntech, 102 F.3d 677, 686

(internal quotations omtted). It is reasonable to infer on
these facts that the Arbitrati on Panel considered the disputed
enpl oynent agreenents and determ ned that Acciardo had a valid
enpl oynent contract spanning a specific period of enploynent,
t hus maki ng Rooney i napplicabl e.

Respondents next argue that the Panel's direction to note
Acci ardo's reason for discharge on the Form U5 as "failure to
performduties" is evidence of the Panel's finding that Acciardo
was di scharged for cause. Respondents argue that because the
Panel allegedly found the discharge to be justified, Acciardo is
not entitled to unearned wages. The Court does not agree.

The Panel nmade no specific finding that Acciardo was fired

for cause.® Even follow ng the reasoni ng proposed by Respondent,

6 Respondents argue that this apparent inconsistency,
granting unearned wages while permtting sone negative comments
to remain on the U-5 requires a renmand to the Arbitration Panel
to clarify its findings. This Court understands the Panel's
finding, though somewhat inconsistent, to reflect the Panel's
view that neither party was entirely without fault. Anple
evidence in the record presented to the Panel supports this
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under long settled New York State law, to bar recovery for
wrongful discharge, an enployee's act nust be "m sconduct and
unf ai t hf ul ness which substantially violates the contract of

service." Turner v. Kouwenhoven, 100 N. Y. 115, 120 (1885). The

arbitrators made no specific finding on the nature or severity of
Acciardo's "failure to performduties,” if any. Thus this Court
can not conclude that the Arbitration Panel manifestly

di sregarded the law in awardi ng Acci ardo conpensat ory danmages for

wr ongf ul di schar ge.

C Awar ds for Defamation

Respondents contend that the Panel's award of $5,000 in
conpensat ory damages and $100, 000 in punitive damages for
def amati on nust be set aside because, they argue, both awards
were made in mani fest disregard of New York State defamation

| aw. © Respondents contend that statenments nade on a Form U-5 are

reading. See e.d., Am Cross-Petition to Vacate, Hearing
Testinmony, Ex. F at 1226-27 ("Q \Wat was the reason [Acci ardo]
got termnated? A. It could have been the skirt chasing . . . It
coul d have been the Hawaiian luau shirts in the mddle of the
busi ness day.").

! The Arbitration Panel made no indication of the basis
for its punitive damage award. However, the Panel did grant
$5,000 i n conpensatory damages for the tort of defamation. In

addition, the Panel cited Mklautsch v. Sears, Roebuck and Co. in
support of its punitive damage award. No. 97 Cv. 2708, 1998
U.S. Dist. LEXIS 18828, 1998 W. 846122 (S.D.N. Y Dec. 2, 1998).

In Mklautsch, the court concluded that under New York | aw,

11



cl oaked with absolutely inmmunity and that, in any case, the
statenents were truthful, which constitutes a conplete defense to
a defamation cl aim

1. Form U-5 I mmunity

The issue of qualified versus absolute imunity for
statenents nmade on an enployee's Form U5 is a hotly contested
issue in the securities industry. See Zamansky Aff., Ex. C (Evan
J. Charkes, "Qualified Privilege for the FormU5,", NY.L.J.,
March 19, 1998 at 1). The NASD requires stock brokerage firns to

file a Form U5 when an enployee is term nated. Fahnestock & Co.

v. Waltman, 935 F.2d 512, 514 (2d Gr. 1991). The formis
designed to protect a newfirmand its custoners fromhiring a
person who has exhibited a disregard for industry regulations or
policies at the fornmer firm Pet.'s Mem Law at 4. However,
derogatory or false Form U5 statenents can effectively

"bl ackbal I " a broker fromthe industry. See Zamansky Aff., Ex. B
(M chael Siconolfi, "'Blackballing of Brokers is G ow ng on Wll

Street,"” Wall St. J., February 27, 1998 at Cl1 ("Wall Street firns

defamation and tortious interference with contract clains require
a showing of malice. 1d., at *9-11. Punitive damages for
tortious interference wwth contract are here precluded as no
conpensatory award was granted. See Action House, Inc. v.

Koolik, 54 F.3d 1009 (2d G r. 1995) (finding conpensatory danages
to be a predicate to an award of punitive damages). Thus, having
made an explicit finding of nmalice and granting a conpensatory
award for defamation, it is reasonable to infer that the punitive
damages award was responsive to Acciardo's defamation claim

12



seemto have found a new weapon in battling brokers and branch
managers who ruffle feathers: termnation notices.")).

In recent years, courts have overwhelmngly granted Form U-5
statenents qualified, rather than absolute, imunity.® Qualified
immunity serves the industry purpose while protecting the
interests of the enployee. Recently, the Seventh G rcuit
concluded that "w ser policy |leads to the conclusion that a
qualified privilege adequately protects the interests of al

parties concerned."® Dawson v. New York Life Insurance Co., 135

F.3d 1158, 1164 (7' CGir. 1997). Under a qualified i munity
standard, the enployee has the opportunity to dissolve the
immunity if she can denonstrate that the former enpl oyer spoke

with malice. See Liberman v. Gelstein, 80 N Y.2d 429, 437

(1992). If malice is shown, the defamation action nmay proceed.
Agai nst this backdrop, the parties in the instant action

presented the Arbitration Panel with conflicting | egal precedents

8 See Dawson v. New York Life Insurance Co., 135 F.3d 1158
(7" Cir. 1997); dennon v. Dean Wtter Reynolds, Inc. 83 F.3d
132 (6'" Cir. 1996); Andrews v. Prudential Securities, slip op.
(E.D.Mch. Jan. 6, 1997); Eaton Vance Distributors, Inc. v.
Urich, 692 So.2d 915 (Fla. Dist. C. App. 2d Dist. 1997);
Prudential Securities, Inc. v. Dalton, 929 F. Supp. 1411 (D. l.
1996); Haburjak v. Prudential Securities, Inc., 759 F. Supp. 293
(WD.N. C 1991).

® See also, Anne HO Wight, Form U5 Defamation, 52 Wash. &
Lee L. Rev. 1299 (1995) (reviewing U5 defamation case | aw and
policy considerations).

13



in New York.!® Respondents argued that it is well settled New

York | aw that statenments on a Form U-5 enjoy absolute i munity,

citing Herzfeld & Stern, Inc. v. Beck, 175 A D.2d 689 (1% Dept.

1991), appeal dism ssed, 590 N E. 2d 251 (1992) and Cul ver v.

Merrill Lynch & Co., No. 94 CGv. 8124 (LBS), 1995 W 422203

(S.D.N Y. 1995) (finding statenents on Form U-5 are absol utely
immune fromliability under New York | aw and di sm ssing diversity
def amation suit).! Thus, argued Respondents in their Menorandum
of Lawto the Arbitration Panel, Petitioner's defamation claim
was substantively barred. Am Cross-Petition to Vacate, Ex. X

at 3.

Conversely, Petitioner pointed to Second Circuit |aw

interpreting New York | aw and reachi ng the opposite concl usion.

The Second Circuit ruled in Fahnestock & Co. v. Valtman that

statenents on the Form U-5 enjoyed only qualified imunity and

10 Petitioner and Respondents presented contradicting
argunents on the applicable aw in both Hearing Menoranda of Law
and in testinony. Am Cross-Petition to Vacate, Ex. F at 1364-
65, EX. X; Resp.'s Mem Law at 20, Pet.'s Mem Law at 19.

Respondents also cite to hearing transcript pages 1361-63,
al t hough these were not included in Respondents' exhibits.

1 By letters to this Court dated Decenber 20, 1999 and
January 3, 2000, Respondents also cite to the recent New York
| oner court decision, Gieve v. Barclays Capital Securities,
Ltd., decided after the Arbitration Panel's deliberation. Slip.
., (Sup. &. NY. Co. Sept. 10, 1999) (dismssing a Form U5
defamation cl ai mon absolute i mmunity grounds and finding
Herzfeld controlling despite contrary precedents in other
jurisdictions).
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could be "vitiated upon a showi ng that the communi cation was nade
with actual malice."” 935 F.2d 512, 516 (2d G r. 1991) (uphol ding
an arbitration award for U5 defamation). The Second Circuit

al so noted with approval that the arbitrators in the original
proceedi ng had "declined to extend the doctrine of absol ute
imunity" to statenments made on the Form U-5. 1d. Thus, argued
Petitioner, a defamation claimcould stand assum ng the Panel
made a finding of malice to destroy the qualified i nmunity

def ense.

Respondents insist that the absolute immunity standard
articulated in Herzfeld, decided fewer than two nonths after
Fahnest ock, is controlling law in New York and was binding on the
arbitrators. Respondents clearly nade the Arbitrators aware of
the Herzfeld decision but apparently did not address the
applicability of Herzfeld given the conflicting Second Circuit

case. ? It is evident, by the Panel's defamation awards, that

2. Respondents' Reply Hearing Menorandum presunmed without
briefing, that Herzfeld was the controlling I aw for the
arbitrators. Am Cross-Petition to Vacate, Ex. X. The record
before this Court contains no evidence that Respondents addressed
the choice of Iaw issue before the Arbitration Panel.
Respondents' position is frustrated by their two tine failure to
attach transcript pages 1361-63 to their noving papers. Though
cited in Respondents' Menorandum of Law as evi dence that the
arbitrators' were apprised of the Herzfeld precedent, Resp.'s
Mem Law at 20, Respondents' did not remedy their failure to
attach the pages even after it was brought to their attention by
the Court. The Court can only conclude that the pages cited do
not support Respondents' position.
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the Panel did not find Herzfeld controlling.
Nor does this Court agree that a single New York Appellate
Division ruling is necessarily controlling over a Second Circuit

Court of Appeals decision interpreting New York |aw. See Pahuta

v. Massey-Ferquson, Inc., 170 F. 3d 125, 134 (2d Cr. 1999)

(requiring federal courts to apply internedi ate appel |l ate court
rulings absent persuasive evidence to suggest that the New York
Court of Appeals would reach a different conclusion). Gven the
general controversy and weight of conflicting case law, there is
anpl e evidence to suggest that New York's highest court may sone
day reach a different conclusion on Form U5 imunity. However,
there is no need for this Court to nake an i ndependent | egal
concl usi on on the substantive | aw

The limted purpose of this notion is to determ ne whet her
the arbitration award wll be set aside for nmanifest disregard of
the law. An award will be vacated only where a court determ nes
t he panel clearly knew of and ignored a governing | egal
principle, which was "well defined, explicit, and clearly
applicable to the case.”" Halligan, 148 F.3d 197, 202 (internal
citations omtted). Gven the conflicting case |law fromthe
Second Circuit and el sewhere, coupled with the failure to brief
the arbitrators on the conpl ex choice of |aw issues, the Court

concludes that the Herzfeld rule was not a "governing | egal

16



principle” within the nmeaning of the manifest disregard doctrine.

See Merrill Lynch, Pierce, Fenner & Smth, Inc. v. Bobker, 808

F.2d 930, 934 (2d Gr. 1986) ("W are not at liberty to set aside
an arbitration panel's award because of an arguable difference
regardi ng the nmeaning or applicability of |aws urged upon it.").

See also Park v. First Union Brokerage, 926 F. Supp. 1085, 1089

(MD.Fla. 1996) (finding that when an arbitration award is
chal I enged for manifest disregard of state law, the nere fact
that two inferior courts decided the issue in opposite ways
"totally vitiates any potential 'manifest disregard or

"whol esal e departure' fromthe [aw ").

For the sanme reasons, the Court concludes that the Herzfeld
rule is not "well defined, explicit, and clearly applicable to
the case,"” such that the arbitration award nust be vacated for
mani fest disregard of the law. Halligan, 148 F.3d at 202.
Mani f est disregard of the law requires that the error be "obvious
and capable of being readily and instantly perceived by the
average person qualified to serve as an arbitrator."™ Merril
Lynch, 808 F.2d at 933. The conplex issues raised by the
conflicting | egal sources and controversial debate over U5
defamati on nake the Arbitrators' error, if any, far from obvious.

2. Mal i ce

Under Fahnestock's qualified imunity standard, a Form U5

17



defamation claimcan only be granted upon a finding that the
statenents were made with malice. 935 F.2d 512, 516. See al so,

Li berman v. Gelstein, 80 N Y.2d 429, 437 (1992) ("The shield

provided by a qualified privilege nmay be dissolved if plaintiff
can denonstrate that defendant spoke with "malice'").
Accordingly, the Panel made an explicit finding that Respondents
acted with malice. (Petition to Confirm Ex. A at 4).

Before this Court, Respondents first argue that the Panel's
finding of malice nust be overturned because there was not enough
evi dence to support such a finding. However, the Arbitration
Panel's finding of malice is a question of fact, unreviewable on

a notion to vacate absent clear error. See Fahnestock & Co.,

Inc. v. Waltman, No. 90 Civ. 1792, 1990 W 124354 (S.D.N. Y. Aug.

23, 1990), aff'd 935 F.2d 512 (2d Cr. 1991); Conntech, 102 F. 3d
677, 686.

Al ternatively, Respondents argue that no malice could be
found if, as Respondents assert, Petitioner was discharged for
cause. For the reasons previously stated, this argunent nust
fail. Considering the testinony presented to the Panel, the
Panel's finding of malice was not clear error.

3. Truth

Finally, Respondents argue that the defamati on awards should

be overturned because the statenents nmade on the Form U-5 were

18



substantially true. Resp.'s Mem Law at 21. Respondents
contend that "substantial truth" is an absolute defense to a

claimof libel. See Masson v. New Yorker Mugazine, 501 U. S. 496

(1991)).

The Court notes that the anendnents ordered by the
Arbitration Panel were significant. The new Form U-5 as anended
woul d state only that Acciardo was term nated for "failure to
performduties" and that he was the subject of a consuner-
initiated conplaint. The Panel ordered Respondents to excise an
all egation that Acciardo failed to performhis supervisory
duties. The Panel also ordered deletion of a statenent that
Acci ardo was under an internal investigation for fraud, w ongful
taki ng of property, or regulatory violations. Based on the
anendnents ordered by the Panel, it is clear that the Panel did
not find the statenents on the original Form U5 to be
substantially true. Thus, the Panel did not act in nmanifest
disregard of the law in awardi ng damages based on the defamatory
st at ement s.

The Court finds the Panel's application of a qualified
immunity standard and award of damages for defamation were not

made in manifest disregard of applicable |Iaw

D. The Punitive Damages Award
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Maki ng a specific finding that Respondents acted with
mal i ce, the Arbitrati on Panel awarded Acciardo $100,000 in
punitive damages with post judgnent interest of seven (7) percent
per annum The Panel held Respondents M| ennium Rone, and
Sitonmer jointly and severally liable for the full $100, 000
punitive award and Respondent Rockley jointly liable for $5, 000
of punitive damages.

Respondents argue by supplenental letter brief that, even if
a defamation award is perm ssible, the punitive danages award
granted by the Panel is excessive and overly burdensone under the
ci rcunst ances. Respondents point to the lack of proportionality
bet ween the conpensatory and punitive awards and to the all eged
failure of the Arbitration Panel to consider Respondents' ability
to pay in support of their Mdtion to Vacate the punitive damages
awar d.

The Panel clearly had authority to grant punitive damages.

See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U S. 52

(1995). Respondents contend that the Arbitration Panel acted in
mani f est di sregard of the | aw because the punitive damages award
was excessive. The Suprenme Court has identified three

"gui deposts” to assist in assessing the validity of a punitive
damages award: (1) the degree of reprehensability of the

defendant's conduct; (2) the ratio of punitive damages to
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conpensatory damages; and (3) a conparison of the civil penalty

to the conparable crimnal penalties available. BMWNof North

Anerica, Inc. v. CGore, 514 U S. 559, 575-85 (1996).

Respondents' princi pal argunent is that the award vi ol ates
due process because the ratio between punitive and conpensatory
damages renders it excessive. Pickholz Ltr., Jan. 3, 2000
(citing BWy. The Arbitration Panel granted $100, 000 in
punitive and $5,000 in conpensatory danages, this is effectively
a 20 to 1 ratio. As the Suprenme Court cautioned in BMN "we
have consistently rejected the notion that the constitutional
line is marked by a sinple mathematical fornula.”™ 517 U S at
582 (internal quotations omtted). The Court declines to apply
such a rigid rule here. This is especially true given the
relatively small conpensatory award. See id. ("Indeed, |ow
awar ds of conpensatory danmages nmay properly support a higher
rati o than hi gh conpensatory awards").

The Panel heard testinony suggesting that Respondents had
engaged in repeated, malicious and vindictive msuse of its
enpl oyees' U5 Forns. The behavior is remniscent of the
"bl ackbal I i ng" conpl ai ned of by sone in the securities industry.
See supra. The Panel made a specific finding of malice and was
within its authority in granting a $100, 000 punitive damage

awar d.
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Finally, Respondents suggest that the Panel acted in
mani fest disregard of the law by failing to ascertain their
ability to pay before inposing punitive damages. The Court
notes that, although they have | ong had notice of the $100, 000
award, Respondents raised this argunment for the first tine in
their letter brief of January 3, 2000. This suggests that the
argunment may be di singenuous. In addition, Respondents offered
no verification of their inability to pay.

It is true that the financial standing of the defendant.
shoul d be consi dered before inposing punitive damages. TXO

Production Corp. v. Alliance Resources Corp., 509 U S. 443, 463

(1993). Arbitrators have al so been encouraged to consider the
ability to pay in nmaking |arge punitive awards. See, e.q.,

Daily News, L.P. v. Newspaper & Muil Delivers' Union of New

York, No. 99 Cv. 5165 (TPG, 1999 W 1095613 (S.D.N. Y. Dec. 2,
1999) (remanding to arbitrators to determ ne newspaper's ability
to pay $3.5 million in wage increases). On the record before
this Court, it is not clear whether the Arbitrators considered
Respondents' ability to pay when awardi ng punitive damages.
However, even if the Panel did ignore Respondents' financi al
standi ng, the Panel's joint and several award of $100, 000

agai nst three securities industry professionals and a securities

business, if error, was not so obvious or egregious as to
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require overturning the award.
The Court has consi dered Respondents' other argunents and
finds themto be without nerit.
| I'1. CONCLUSI ON
For the reasons stated above, the Court GRANTS Petitioner-
Respondent Acciardo's Petition for Confirmation of Arbitration.
Respondent - Cross-Petitioners' Cross-Petition to Vacate is DEN ED

inits entirety.

SO ORDERED.

Dat ed: New Yor k, New York
February , 2000

Deborah A Batts
United States District Judge
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